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Secretary
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1919 M Street, N.W., Room 222
Washington, D.C. 20554

Re: Oral Ex Parte Presentation
CC Docket No. 96-45/
AAD/USB File No. 98-37

Dear Ms. Salas:

On Wednesday, October 7, 1998, Kenneth D. Salomon, Leonard J. Kennedy and Laura S.
Roecklein of this office, counsel for the Iowa Telecommunications and Technology Commission
(the "ITTC"), met with James L. Casserly, Senior Legal Advisor to Commissioner Susan Ness,
regarding the above-referenced matter. During the meeting, they discussed the nature of the ITTC's
request, the standards for determining whether an entity is a common carrier or a private carrier
under existing precedent and the nature of the services provided by the Iowa Communications
Network. A copy of a handout provided to Mr. Casserly which describes the substantive aspects of
the meeting, is attached.

Pursuant to Section 1, 1206(b) of the Commission's Rules, an original and one copy of this
letter are being submitted to the Secretary's office and a copy is being provided to Mr. Casserly.
Please inform me ifany questions should arise in connection with this filing.

Respectfully submitted,

~ton
JGH/lsr

cc (w/o attach.): James L. Casserly, Esq.
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PRI."iCIPLES OF ('SF OF THE :\ET\VORK

The ItJ\va Communications Net\\ork ("reN"' or th_ ",\]etwork"') is a unique state-owned entity
that provides telecommunications ana related sen ices to higher education institutions, education
agencies, schools, libraries and health care institutions in Iowa. ICN's services are provided over
a network that includes some elements purchased from other carriers and some elements owned
and operated by lCN, i.e., significant fiber capacity. switches and high speed data hubs across the
State. The following is a description of the general principles surrounding the use offeN's
services. As DESCRIBED BELOW, ALL ENTITIES ELIGIBLE FOR SUPPORT UNDER THE

COMMISSION'S SCHOOL, LIBRARY AND RURAL HEALTH CARE RliLES ARE FREE TO CHOOSE TO

LISE OR NOT TO LISE leN's SERVICES AT A."'YI L'WE

Optional Use

Most entities served by ICN can choose whether or not to use ICN's services at will. There is
only one class of user that is restricted in its use of the Network, namely higher education
institutions. Higher education institutions are not eligible to participate in the schools and
libraries program and, in any event, all but two of the Iowa higher education institutions opted to
connect to the lCN.

> ?ursuant to Section 8D.9(1), schools, libraries, health care providers and state
agencies are not required to purchase any supported services from ICN. Rather.
schools, libraries and health care facilities (hospital or physician clinics) are free
to choose ICN and the services offered. IOWA CODE § 80.9(1). Schools, libraries
and health care facilities were not and are not subject to any deadline for "opting
in" to ICN.

ICN's telemedicine services are available to any facility that has a doctor and
ICN's distance learning services are available to all providers of educational
services, including colleges, public and private elementary and secondary schools
and even home schoolers.

Schools, libraries and health care institutions (hospitals and physician clinics) can
opt out of ICN freely, without obstacles. Indeed, the statute permits these entities
to choose whether or not to use leN. 5,'ee IOWA CODE § 80.9(2) (describing scope
of waiver requirement); IOWA CODE § 80.9(1) (describing class of entities subject
to § 80.9(2), and excluding schools. libraries, health care institutions and other
listed entities from that class).
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- Ihe only agencle:-; that arc requIred lei 'jSl' IC\ absent a waiver are higher
education institutions and area l'ducation agencies that opted in [0 the Net\VOrK.
IOWA CODE ~ 80.9( 1). Other users, including schools, libraries, health care
facilities, state agencies and federal agencies, are not subject to any requirement to
lise ICN.

The agencies that are subject to the required use provision can tenninate their
service from the fCN on various grounds. including: ( 1) the user can obtain the
services at a Imver cost from another provider: (2) the user has a contract with a
different provider in place: and (3) the l'ontract \vith ICN does not cover all of the
user's needs. In other words. the statute provides that an fCN user can use
another provider -- \vithout any penalty-- whenever doing so is advantageous,
and better terms than are available. !ov,\ CODE ~ 80.9(2).

While Section 80.9(2) is characterized as a "waiver" provision by the statute, the
users seeking to opt out of leN are not subjected to any significant scrutiny when
seeking to obtain services elsewhere_ Indeed, every "waiver" request filed under
Section 80.9(2) has been granted and many of the private colleges - eleven to be
exact - that have certified that they intended to use the Network have chosen not
to do so.

Limits on the Use leN Service by Otherwise Eligible Entities

There is a very limited number of entities that were required by Iowa statute to decide by July L
1994. whether to use the Network. IOWA CODE § 8D 9(2).

~ Only higher education institutions and area education agencies were subject to the
July I, 1994 statutory opt in restriction IOWA CODE § 80.9(1).

The purpose of this provision was sokly to advise the State whether ICN fiber
should be extended to the institution

The overwhelming majority of users can opt in and out of the Network. Indeed,
schools, libraries, health care institutions (hospitals and physician clinics), state
agencies and federal agencies were not subject to the July 1, 1994 opt in provision
and can choose whether or not to use the Network without restriction.
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Many of the higher education institutions that opted in to 1C:'\ do noL at present.
use any leN services, These colleges and universities retain the ability to use
fCN whenever they deem it advamageous to do so,

Even if the Commission were to detennine that ICN was not a carrier for higher
education institutions, lCN is nonetheless a carrier for ali other Iowa entities
eligible for universal service support. Indeed. it has never been the case that an
entity must serve the entire public before it can be 2 carrier. Rather. it is well
established that a carrier may choose to accept only certain types of businesses or
customers so long as it accepts those types of customers indifferently, An entity
may be a common carrier even though the nature of the service rendered is
sufficiently specialized as to be of possible use to only a fraction of the total
population.
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Scheduling (or authonztd UBeTS-

<Arti/ic.alion o( u,~ - network use by certain
autJlonzed uun.

~port of ""'np by .c.tt apneie-s.
Powers - facilities - 1uHs.
Dia~tionof net....ork - 'PPnlv.1 of prlera]

NMmbly .nd p...mor.
10_ eornJllunic.ations network.
!oWl! ~ml.lnications n~twork fund.

8D.1 Parpoee.
It La tIM iIlteat of the general a.cumbly that com·

mUAicatioot of .tate ~nuMDt be ~.t.ed
to e6ect maximum pl'8c:tieal consolidation and
joiDt .... or COIIUIlUDic:ations eerv\Cti.

(e7l. 13, f8A.l; C76, 71, "l9, 81, U8.1S21
83 Ada" cia 126, t3; 94 Ada, c:h 1184, 029
096, teD.l

IIU De4e5tteu.
Wbm mthi. ehaptft', unIas the cootext

atherwiee .....
1. "C.JwniniGIll- meau the low. t.eMcoauDwU·

c:atiMMl_~ CGlDJDiuioD eetablMhH in
""0.3.

2.~ 1DMDI the executive dir-ctor .p'
r.;ctetl to eectioG 8D.4.

S. "" IIle&DIt *be low. 01" Maw ClDlDlDU-

~DlIItwwk.
•. ~..,.cy"meaoa an accredltoP'i DOIl

pubtie ICbDol. • _profit iD.ttitutioa orbiebereclu·
calioa ..... for taitioa pug. or a ~pital li·
ceued ,..,... to cbapW lUB or • pb,.M:ian
diDic to tIM atat pnMdecl in 8eCtion 8D.13.1Nb
eed:i0ll 16.

5. 'Publi£ clen.cy" mean. a state agency, an in
stitution under the control of the board of regents,
t.h~ judic:ial department as provided in HCtion
8D.13.lubMction 17, a6chool corporation, a cit,rh
brary, • npnal library as provided in ch.aptar
256•• COWlty library as provided in chapter 336.
or a judicial~ d.partment of c:orrec:ticmal
eerYic:eI 'It"wiabed ill aectioD 905.2, to the cxteot
providld ill aectiaoaD. U,lUt.e:tioD. 15,aD..,
oCthe fMiwal~ ora Unitacl.... poet
ofIce .Web ....... federal crut &lr pilo& andd.... t'" projeeta.

6. "'SIaa~~ refen to the trua
miM1aG ot.~, elata, video, the writta word 01'.
ot.bu ......ipla by electronic ...... but ...
DOt iDclade ra4io ADd teIeviIioo f8c:ilitiee aDd odaer
edocetioul~tioDe~".erv·
ic:e8 '...... UI'ftMCUt aDd broMe.ut .,...
UDder tbe pabtic ...........8& eli... of the •
pertlDlDt of edveatioG" depe.rtlMllt or tnuporta
tiOCl diMbuted data pra I "DC UlCl1DOllUe radio
Detwork. or law~t eommUDicatioDa aye..
tern",

(C71. 73., 18A.2; C75, 77, 79. 81, 118.133)
83 MI, ch 126, f4, 5; 86 Ada. ch 1246, 1308.
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',en l ."'.dd..ttIOOdl ex offico. non'rotL['~ member"
:nay also be appointed to the reglonaJ t81ecommu
mC&tJoll6 councils. The regJOnal U!lec:oIDIDuniCB'
tlCJ:lS counci13 ahall adV1Se the education Wecom
rnunicationli CQ'lDcii on the 8.Gee86D1eo.t of local
educationaJ needs. and the coordination of pro
gram activities lodudiag 8cluIduJing. The oommu
nity col. located in the merged area ofa regional
te1ecommunicatione oouncil shall sr..if and facili·
tate the activities of the council The community
college end the ooUD.Ci1 may enter into 4 chapter
2BE agreement for such arrangeDIMt.

3 The community college in each of the merged
areas shall be responliible for switching of Parts 11
and II( of the network and for facilitatlng the or
ganization and meetings of the regJonaJ teiec:oln
munication& council.

94 Acts, cit 1184. §7

80.6 Advisory croupG estabJisbed.
1. The comrni5aion shall establish all advisory

group to examine the uae of the Detwork for
telem.dicine applicatiooa. The advisory group
shall c~iet of repreeentAti.... of hospitals and
other health care facilitift as determine<! by the
commillsion.

2. The commisaion may establiab other adviao
ry committees aa nec:esaary reprecenting autho
rized users 01 the network.

9-4 Acts, c:: 1184. ~

8D.? TelecoaalllullieatioQ.S advi.ory 001ll
mlttee.

A te*ommunic:ationa advisory oonunittee is es·
tabliehed tD advise the caou:niaaion on telecollUDu
nicat.ions macten. The coDun.i88ion .hall appoint
fiTe members tD the .cm.ory~ who ehall
r'f!prtleDt .peci.6c te1ecommUDicatiou indWJtnea
or f*"IOILI with tedmjc:el upertiee Nlated to the
oetwork.

94 N:U, ch 1184. 49

eo.l Se......he ....daoriMd .....
£xceopt .. pcori&led ill IIed:ioa 8006. &Ii .w.bo

riz.e4 ... ia .......eiNe for aD KhedWiDc of tIM
ue vlthe ..tboriaelI-'alaci1it1. A who
cUput. • .:beduIiDc_ of~ may..
titiala tIw .......; ~of'- cMciMon
pul'lUDt tIO eed:iaI:l 80.3. aubeectioa 3. pancraph·c·.

94 kta. cb 11M. flO

SO.. Ccti6atioa of..- oetwork -ue by
oeaUia ...............

L A~orpubtie apoc:y. other than ••tate
.....,. local ecbool cti*iet 01' IMlIIpDbtie 1Cbool,
city rbruy. nejaaal tibnry. 00GDlJ libnrJ'. judi·
cial clepartmeDt, jadic:iaJ diWict~t of

1 1\1

'" ~,T..Lc;'': :~ (j',' ','rl"r~cJ acce~9 pur~udnt t..o thlo
!ldp:.er a.s)f .'>1 a I J:3, 1994. soalJ certify to th", COD.'

",JG$JOn;10 la.ter than July 1. 1994. Ul8.t the agency
; a part c.: or Jnt.end.s tl:l be«>me 8. part of the ner·

work. Upon receIving such c.ertilU:4tion from ao
agency not II part of the network 00. May 18, 1994.
the comm.ission shall provide fur the O?IlDe<:bon of
such .n.cy lIS &OOn 88 practiaLl. An agency which
does not certify to the commission that the agency
.6 a part ofor intencb to beoom~ a part of the ne~

work as required by this 6ubsection shall be pro
hibited &em using the network.

2. a.. A private or public agency which certifies
t:a the com.mi&sion pursuant to subsection 1 that
Ule agency is a part of or intends to become a part
of t.he network shall \J.Se the network fOT all Vldeo.
dau, and voice requirements of the agency unJes,:
the pnvate or public agency petitions the eomml$
'>lOn for a waiver ~I'ld one of the following applies'

(1) The costs to the authorized user for 6eNlCe£

proVlded on the network are not competitive with
the &Arne services provided by another provider,

(2) The authorized user is under contract with
another provider for ,uch~, provide<! the
contract was entered into pr'tOr to April 1. 1994.
'The agency &hall use the network for 'rideo. data,
and voice requ.il'emel1ta which are not provided
pursuant to such contract.

(8) The authorised uaer baa entered into an
agreement with the colDDl.iMion to become part of
the Detwork prior to June 1, 1994. which d.oee not
provide for use of the ftetwort (or aU video, data.
and voice requiremellu of the 1lpAq. The ClOmmi&·
liOD~ enter into an ........t cM.:ribed in this
lIubparacraph upon a detenDiDatioa that the use
of the network foc all video. data. &Dei voiCll!l reo
quirealenu of the apncy would not be in the best
i.D~ruta of the aceacY.

b. A priftte or public aeency ,ball petitioll the
c:ommiHioa for .. waivw oftb. requirement tD \&Be
the Detwork .. pro~ ill ,.,...ph ·0-, it the
..-=1~ tb&t pe.ncnph •••• eubpan
poapb (1) or (2) appliee. The mer·s

•• ebaIl ...
tabI:iab bJ naJe ,..~
" ... .".. 01 __• wWber
........... (1) ..(2) ...... AD.
.utb0riae4 ,.... loud ..,. tIM _ei ,ha t.o be
UDder ClUDtnc:t for tach _ ,ieeI • plo,icIed in
....pb ·0·,~ (I)......__

iIlto eDOtber 0lI0A:nIct _poll 1M~ fIl.-b
aIIltnct. but IIWI a.talAIe 1M Mtwvvk ncb
..w:a .. pnrriW III tIDe pea-
"..m -a-, .......... (1)., applies.

94 Acta, ell 11M. tll


